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OIOEST:

ProviSiono in solicitation which require bidders to certify
that supplies offered will be manufactured in part from
recycled matertals as defined in solicitation are not un-
drily restrictive of competition where such conditions rea-
aomably Imploment public policy embodied In statutes.

Amerrcan Can Company (A aerican Can) protests the allegedly
restritive proviSions of invitatioua for bids (IFD) Nos. FPOP-
?-54626-A and;FPOP-PY-54574-A issued on Auguut 24 and
Saptember,29, 1976, respectively, by the Gener21 Servicen
Administration (GSA). I FPOP-FY-54626-A soiicited bids for a
definite quantity of toilet tissue, paper toi'els and paper nap-
kins. In PPOP-FY-54574-A contemplated a requirements contract
for toilet tiseue. GSA made parial awards tender the solicita-
tions on January 13 and 25, l977, pursuant to a dEtpffination
that the supplies were urgently required.

- Each of-the solicitations contiins provisions which'require
bidders to certify that the supplies offered will be manufac-
tuied, fom paper stock comprised of a stated percentage of'fibers
reclaimed from post-consumer waste as defined In the solicitation.
Th. solicitations also advised bidders that the failure to makr the
certification "will result in the zejectLon of the bid on the
grounds of notresponuiveness."

American Can alleges thai there is no-relationship between
GSA's specificition requiremant--Athat the paper products contain
secified amount. of-certeir'types of reclaimed paper,.fiber--snd
any quality or perf6mivan~e characteriatiirof the product, and
'that there is no actual need for the speciffcation requirement
which iL related to -sy use ao whirh the products will be put.
American Can maintains that it and other major paper manufactur-
ers are reatricted froa bidding OD much procurements because they
lack the plant capac'&ty to utilize post-consumer waste in the
manufa.ture of their products, and, as a result, competition is
unduly restricted and costs to the Government are increased.
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GSA's stated purpose for its specification ruqi-xint isto
to alleviate the nstional solid waits disposal problem by eucour-
aging the recycling of post-coususer waste through lederal pro-
curement. See 3U Fed. Reg. 29470, October 25, 1973, GSA dous
not deny that the challenged spetifications have "notthing what-
ever to do with the use, performance or quality cha-aectelratica
of the product," but asserts that ita recycling requitzuite are
authorized by Prasidental directive aud envirumuntel Isaias3-
tion. GSA further asserts that the contracts awarded under the
challenged invitations cad other similar solicitatioas have been
at reasonable prices.

American Can recojnizes that social progras maF be
effectuated through Fediial procurement. See, e,.., ]Buy American
Act, 41 U.S C. I lOa-d (1970) *ad Fair Labor Standards Act of
1938, 29 U.S.C. Is i2l-219 (1970). However, American Csauxain-
tains that express statutory *uthority is required to - exaupt
agencies from the basic atatutory requirement "that specifications
and invitation for bids shall permit such full and free corpeti-
tion as is consistent with the procurement of ti- t ype of prop-
erty and services necessary to meet the requirements of the agency
concerned." ;. U.S.C. 5 253 (1970). American Can'A position is
that GSA 1aLA such express authority.

GSA Jtates that it initiated its specifications ror recycled
materials in response to the Priesident'a request for coAservation
of 6ur paper rosourcea. In. adition to Executive "aamdsea, 'o GSA
believes the Solid Waste Disposal Act of 1965, 42 U.S. C. 32 5 3(a)
(1970), which directed an investigation and study t c £etermiw
"the use of Federal procurement to develop market dea&nd for recov-
ered resource.," and the National Environmental Polily- Act of 1969,
42 U.S.C. 4331 (1970), which directs the Federal Govrerammnt to:

"*** * use all practicable means consistent with
other essential conasderations of national policy-,
to improve and coordinate Federal plans, functloms,!
programs and resources to the end that the nation,
ay

* * '* * * a 

"(6) enhance the quality 3f renewable resources
and approach the maximum obtainable recycling of
depletable services."

constflute legislative authorization for its use of the recycling
specifications.
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GSA also maintains that its specifications are consistent
with the "non-mrudatory" guidelines Issued by the Zviroomertal
Protection Ageay for the procurement of products containing
recycled materials. Those guidelines state:

"Recommended procedure.s specification review:

* * * * *

"(c) All agencies should revise specifications
used in purchasing personal ard real Property so
that ll specifications require the inclusion of
recycled material to the maxim- extent practic-
able." 40 C.F.RZ 5 247.200-1 (1976).

Finally, GSA relies on the Resource Cona'ovation end
Recovery Act of 1976, ub. L. No. 94-580, a 'roved October 21,
1976, 90 Stat. 2795, which provides in Sect' n 602(a), under
the heading "Federal Procurement", that.

"(c) ZRQUIRZMUTS-(l)(A) After two years after
the date of enactment of'this section, each pro-
cuitig agency shall procure items composed of
the highest percentage of recovered materials,
praicaible-conistent with maintaining a iatis-
fattory level nf competition.l The'decision not
to procure such items shall be based on a deter-
mination that such procurement items-

(1) are not reasonably available within a
reasonable period of time;
(ii).fail to meet the performance stand-
ards set forth in the applicable ipecifi-
ctionas or fail-to meet the reasonable
performance standards of the procuring
agencies; or'-
-(iii) are only available at an unreason-
able price. Any determination under
*laUise (ii) shall be made on the basis of
the juidelines of the Bureau of Standards
in any case iniwhich such material is
covered by such guidelines."

We agree with American Can that the general declarations of
public policy referred to in Presidential messages, statutes, and
regulations cited by GSA fall short of actual expression of
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authority for GSA's specifications. Uhile the REsource
Conservation and Recovery Art of 1976, supra, will provide such
"ehpress authiority," the Act, by its own terns, does not become
effective -until October 20, 1978. However, we do not believe
the absence of express statutory authorit 1o controlling on the
issue.

We have stated that Federal agenciea must buy from the
source that satisfies the Government's needs at the lowest
price, that agencies may not impose requira_ nts (unjustified by
procurement needs) which reduce competition or increase cost and
that, as a general rule, the inclusion in a solicitation of terms
and conditions whIich may tend to lessen competition or increase
the probable cost"to the Government is imiroper. 42 Comp. Gen. I
(1962). On the other hand, we have also hild that these general
rules ire not applicable to teows and conditions, although not
specifically authorized or required by statate, which reasonably
implement a public policy emibodied in a statute. For example, we
have sanctioned a procurement policy preference for labor surplus
area concerns, even though such preference has its oiigin in the
"policies" declared in the Defense Production Act of 1950, 50 U.S.C.
6 2062 (1970), and in various Execut'ive orderc and supplementing
directives issued to Implement the policy, and not in any specific
statutory authorization. Sea 40 Comp. Gen. 489 (1961).

Furthermore, we do not believe that in delaying the effective
date of the Resource Conservation and Recovi * Act of,1976, supra,
for a 2-year period, Congress' inEiided, in effect, to "repeal thee
prior expressions of public policy which encouraged agencies to
maximizspurchases of recycled products. The hiatus,' American Can
maintlins, was provided so that the public might participate in
the development of implementing guidelines and so that industry
might adjust its capacity to conform to new requirements. While
it may be contemplated'that induatry'and the public will make
recommendations concerning the implementatio of the Act, we find
no indication that Congress intended to abrokate prior 'policy
declarations and the actiom thus far. taken by Federal agaries' in
revising tneir specifications concerning recycled productL. Indeed,
we note that the paper manufacturing industry has already had over
3 years to "adjust" to GSA specifications for post-consumer waste.
See 38 Fed. Reg. 29470, Aupra

With regard to the increased cost to the Government which
American Can believes results from the use of the challenged
specifications, the Resource Conservation and Recovery Act of

Ii -~~~~~~~~~~~~~~~4-

-N4w,



3-187381 3-15765S

1976, c although not yet effective, mbodteu the-
Congrsloui al policy in'this area, and requires only that awards
be made at reaeonable prices, not at the lowast prices obtainable.
GSA reports that it determines whether bids submitted are reason-
able on the baits of prevailing market conditions, the availability
of wacte paper, price quotation. In prior procuremente and nonre- UT,

sponsive bid. received. This appear" to be an adequate basis to
determine price reuaonableness. We do not agree with American Can
that GSA must test price reasonableness by accepting bids from sup-
pliers which can met the performance specifications, but not the
environntal requirements, todetermine whether unreasonably high
prices are involved. Bidders that do not conform to the environ-
mental requirement. are not offering the products called for by the
Government, and therefore, the price comparisons suggested by
American Can would not be meaningful. Accordingly, we do not
believe the procurements questioned are illegal.

American Can'e final point is that GSA's specifications
emphaedie the environmntal. benefits associated with reducing
"post-consumer waste" without affording adequ.ce consideration
to other "waste." American Can asserts, for example, that one
of its mills is capable of making paper products entirely from
saw dust, a waste product;that does not fall within GSA's defini-
tior; of-post-onsumer waste. tIn the context of a bid protest,
our Office will not ev-luate the various alternatives thet may be
available to implement the ervironmental statutes .and policy on
recycling. However,- we do think that GSA should give appropriate
consideration to other forms of waste products in connection with
its resource conservation specifications.

Deputy Coniptrof'IrdiThral
of the Un cei States




